6. Native Americans have never enjoyed sovereignty in the fullest sense. Sovereignty is defined, in part, as " 10. Joe Volz, Pocahontas' Legacy Law on Mixed Marriages Threatens Tribe's Future, CHI. TRIB., Apr. 9, 1989, at N7 (quoting Kim Taylor, a Native American woman who, unlike men in her tribe, is not allowed to bring her white spouse to live on reservation).
KATHLEEN JAMIESON, INDIAN WOMEN AND THE LAW IN CANADA:
CrrIzENS MINUs 67-70 (1978) (discussing economic problems in both Canada and United States).
12. Pam Paul, Report prepared for the Native Women's Association of Canada (1989) (unpublished manuscript on file with author). The practice of denying women the right to live on the reservation also occurs in the United States. See Volz, supra note 10.
436 U.S. 49 (1978).
[Vol. 101: 169 within tribal systems. Finally, Part IV proposes an amendment to the Indian Civil Rights Act designed to empower the Native American women in their struggle to secure equal rights within the tribal system. The amendment provides specific gender protection to Native American women within their tribe and gives the women a forum in which to bring their grievances.
I. THE INDIAN CIVIL RIGHTS ACT: TowARD TRIBAL SOVEREIGNTY
In 1968, Congress passed the Indian Civil Rights Act. 14 The ICRA recognized the tribes' sovereignty and their inherent right to govern the Native American peoples, but it stated that tribes would still be subject to constitutional guidelines resembling the Bill of Rights. 1 5 Few Native Americans saw the ICRA as a protection of their individual rights against tribal violations. Instead, most Indians saw it as a federal intrusion into tribal affairs. 1 6 Congress stated that this "Indian Bill of Rights" was needed to protect individual Indians against abuses by the tribes 1 7 because Indians had no federal or state constitutional rights vis-h-vis the tribes." i In order to justify the imposition of these federally created rights, the ICRA restated the idea of limited sovereignty: Indian sovereignty exists alongside the plenary right of Congress to regulate and modify the status of tribes. 1 9 In this respect, tribal rights resemble the rights of the states. 2 
"
In the years surrounding the passage of the ICRA, the Supreme Court struggled with the limits of tribal sovereignty. One attempt to define the scope of this sovereignty is the preemptive test, which was set out in Williams v. Lee . 2 In that case, the Supreme Court held a state law inapplicable if it in-14. Pub. L. No. 90-284, 82 Stat. 77 (codified at 25 U.S.C. § § 1301-41 (1988)). The ICRA marked the entrance into the modem era of federal Indian law. Although a detailed history of federal Indian policy is beyond the scope of this Note, the position of the United States government generally has moved from an emphasis on integration to a focus on increased tribal sovereignty.
The United States advanced the integration position during two eras. The first era, which was marked by efforts at assimilation, lasted from the beginning of colonization until the end of World War IL For a discussion of this period in Native American history, see VINE DELORIA, JR. & CLIFFORD M. LYTLE, AMERICAN INDIANs, AMERICAN JUSTICE 1-15 (1983) . In the second era, the government designed a program of termination to eliminate all the special restrictions and privileges that went with the "Indian" label. H.R. Con. Res. 108, 83d Cong., Ist Sess. (l953).
Finally, the 1960's ushered in the movement for Indian sovereignty, culminating in the passage of the ICRA. This Act advanced the tribal sovereignty position in federal Indian policy. The ICRA recognized a limited tribal sovereignty requiring the tribal governments to act within quasi-constitutional bounds.
15. 25 U.S.C. § 1302 (1988 27 The membership ordinance placed no such restriction on men.2 8 Martinez argued that the membership rule discriminated against her solely on the basis of sex, and therefore, the Act violated Title I of the ICRA. Title I states that "[n]o Indian tribe in exercising powers of self-government shall... deny to any person within its jurisdiction the equal protection of its laws ....
The Supreme Court considered three issues in Santa Clara: (1) whether tribes had waived their immunity to suit in federal court under the ICRA; (2) which court was the proper forum in which to challenge violations of the ICRA; and (3) whether habeas corpus relief was the only remedy available under the ICRA. However, the Governor is appointed by the Council. SANTA CLARA CONST. art. IV, § § 1-2, summarized in Martinez, 402 F. Supp. at 13. Therefore, Mrs. Martinez would have had to bring her grievances to the same ruling body that adopted the discriminatory membership laws.
28.
The sections of the ordinance read in pertinent part:
2.
[C]hildren born of marriages between male members of the Santa Clara Pueblo and nonmembers shall be members of the Santa Clara Pueblo. 
1991]
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C. Habeas Corpus
In Santa Clara, the Supreme Court reasoned that Congress retained plenary power over the Indian tribes but had, in passing the ICRA, provided only for habeas corpus relief. 3 " Since Congress did not specifically include the remedy of judicial review for civil actions, the Court reasoned, federal courts have no right to interfere with the tribes' internal and social relationships. 3 9 However, in summarizing congressional intent, the Court declared: "[A] central purpose of the ICRA and in particular of Title I was to 'secur[e] for the American Indian the broad constitutional rights afforded to other Americans,' and thereby to 'protect individual Indians from arbitrary and unjust actions of tribal governments.'"" Upon examining congressional intent, it is hard to imagine that Congress wanted to protect individuals but was unwilling to provide a judicial remedy ensuring such protection. Nevertheless, according to the Court, the legislative history suggests that "Congress' failure to provide remedies other than habeas corpus was a deliberate one," and the Court was unpersuaded that fulfillment of the purposes of the ICRA requires intrusion into tribal sovereignty.
1
Santa Clara left Native American women a right without a remedy. The next part of this Note argues that Congress should resolve this quandary for Native American women. Then, Part IV proposes a remedy that establishes guidelines for amending legislation.
III. THE CASE FOR EXPANDING THE INDIAN CIVIL RIGHTS Acr
After the Santa Clara decision, Native American women could not rely on the protection of state and federal courts. Women denied tribal membership lost essential benefits of membership, including federal payments, education, and health services 2 Congress could have remedied this problem immediately, as it had done when it passed the Major Crimes Act 4 3 which reduced tribal sovereignty in response to the Crow Dog decision." Indeed, the Supreme Court noted in Santa Clara that if the tribal courts prove inadequate to apply and enforce the 38. Santa Clara, 436 U.S. at 61. "The privilege of the writ of habeas corpus shall be available to any person, in a court of the United States, to test the legality of his detention by order of an Indian tribe." 25 U.S.C. § 1303 (1988 
A. Findings of the U.S. Civil Rights Commission
The U.S. Civil Rights Commission recently held a series of hearings to determine whether the statutory duty to enforce the ICRA is being fulfilled.' Since Santa Clara, there have been 280 complaints of ICRA violations filed against Indian tribes. 7 Most of the tribes' self-governing powers center on the internal affairs of the community. 8 As a result, tribal membership and participation of women are common targets of tribal ICRA violations. Therefore, Native American women need specific gender protection to guarantee them the rights enjoyed by other women in the United States.
49

B. Weighing Individual and Group Rights
In its recent dealings with cultural minorities 5 the government has sought to strike a balance between cultural and individual rights. Although groups do not receive explicit rights, courts have frequently awarded them constitutional protection. Relying on the privacy, speech, and association norms of the First and Fourteenth Amendments, the Court has ruled that groups have the right to refuse to divulge membership lists. 52 Religious groups have also been granted rights under the Free Exercise Clause of the First Amendment to obtain 45. Santa Clara, 436 U.S. at 56. At least one commentator has argued that the decision not to take legislative action in the aftermath of Santa Clara illustrates the federal government's values: in United States culture, it is acceptable to subordinate women. Resnik, supra note 9, at 755. exemptions from regulations that unnecessarily burden their religious practices 3 However, the government has sometimes found it necessary to infringe upon a group's culture in order to preserve preemptory individual rights.-Through antidiscrimination laws, the United States has attempted to change its own culture, which has traditionally discriminated against minorities." The government has imposed this change upon a culture that would prefer to maintain the status quo, despite its oppression of minorities 6 For example, the post-Civil War Reconstruction imposed a foreign culture upon the South. 57 One of the focal points of Southern culture had been the belief that African Americans did not deserve the same rights as white males. Judith Resnik observes that "[m]any of us [applauded] the imposition of federal norms on communities that said that their culture, their custom, was to treat whites differently than blacks. '58 This imposition on Southern culture represented a belief that groups, in this case African Americans, have a right to be free from discrimination or stigmatization by the state. The women's suffrage movement is another example of displacing cultural norms in an effort to guarantee an important civil right.' Women won the right to vote, even though the majority within the traditional Western culture would have preferred to continue the historic inequality. 61 States has gradually awarded more protection to women by striking down discriminatory work practices 62 and pay scales. 63 Likewise, courts have begun to demand equality of treatment by other groups which have traditionally discriminated against women. 64
See generally Enforcement of the Indian Civil Rights
C. The Victimization of Native American Women
Native American people, and in particular Native American women, have suffered a longer history of discrimination in the United States than any minority group. Much of this discrimination arose out of the government's policies of assimilation, 65 termination, 66 and genocide. 67 Although historically nonsexist, Native American cultures have been altered by contact with European cultures. Historically, in many North American Indian tribes, women enjoyed equal rights with men and in some cases were even considered superior to men. Descriptions from colonial times stated that "[w]omen received the honor and respect that no other people gave their women." 64. Resnik, supra note 9, at 747 n.365 (discussing decisions forcing traditionally men-only clubs to admit women). Even Ronald Garet, who argues for the increased importance of group rights, recognizes that "[ilt is by no means certain that protection of Santa Clara communality requires enforcement of the discriminatory membership rule." Ronald R. Garet, Communality and Existence: The Rights of Groups, 56 S. CAL. L. REV. 1001, 1065 n.157 (1983) .
65. See FELIX COHEN, HANDBOOK OF FEDERAL INDIAN LAW 661 (1982) (national policy "sought to assimilate the Indians and end their distinctive status by persuasion and strong inducements, sometimes backed by indirect coercion").
66. "Termination" refers to the policies advanced by the United States government in which it attempted to terminate the special relationship between the federal government and the Native American tribes. Some aspects of the termination program included transferring tribal land into private ownership, awarding states jurisdiction over tribal territory, and eliminating federal services to Native Americans. CANBY, supra note 16, at 52-54. See generally COHEN, supra note 65, at 152-80 (discussing termination periods advanced by United States government).
67. An investigation into the United States Indian Health Service estimated that the Service had sterilized more than 25% of all American Indian women and had usually talked the women into the operation in a "very authoritarian, or coercive manner. Indeed, some tribes were completely matrilineal, matrifocal, and matrilocal; 6 9 and in many Indian cultures, personal property belonged to the women, not to their husbands. 70 Although a division of labor existed between the sexes, that division was considered complementary and not a symbol of subordinate status as in Western culture. 1 In the political arena as well, women were considered equal to men. For instance, in the Iroquois tribe, women played the major role in the selection of the tribe's ruling body:
When a chief died, the women of his tribe and clan held a meeting at which a candidate for the vacant place was decided upon. A woman delegate carried the news to the chiefs of the clans which belonged to the 'side' of the deceased chief's clan. They had the power to veto the selection, in which case another women's meeting was called and another candidate selected .... 72 The Europeans, however, found this to be counterintuitive to their vision of the "proper" status of women and sought to teach the Indians "suitable" sex roles.
3 They believed women should fit the role of a helpless helpmate. One California Indian agent reported that she "hoped to correct" the Indian woman's practice of retaining her maiden name and passing it on to her daughters. 74 The United States government attempted to assimilate Indians into the dominant society by destroying aspects of the Indian culture. One of the casualties of Native American culture was equality for Indian women. The United States government chose only Indian men as leaders because in their society only men could be rulemakers. 75 Now the United States has stepped back from the discriminatory culture it helped to create, leaving Indian women to fend for themselves. Although the is completely without foundation."). ICRA is designed to protect individual rights from encroachments by the tribe, Native American women are powerless to enforce such rights after the Santa Clara decision. Women may be discriminatorily denied tribal membership along with all of the benefits that accompany membership. Often rejected by and culturally different from white society, many American Indian women may not return to their former society, which includes most of their families.
See ROBERT H. LOWIE, INDIANS
IV. A PROPOSAL FOR EXPANDING THE INDIAN CIVIL RIGHTS ACT
The ICRA was passed to protect individual Indians and requires tribes to enforce its provisions. 76 Current membership laws reveal that many Native American women are denied rights afforded to Native American men. For example, the Cachil Dehe Band of Winton Indians discriminates against women. The tribal constitution states:
[I]f a female member marries a non-Indian, she will automatically lose her membership and will be required to leave the Community within ninety days after written notice has been served upon her by the Business Committee; Provided, That this provision shall not apply in the case of any marriages consummated prior to the approval of this Constitution and By-Laws. 77 Although tribes deprive women of their civil rights, the doctrine established in Santa Clara declines to hold the tribes accountable in federal court for their discriminatory actions. 7 8 Consequently, a Native American woman discriminated against by a tribe lacks a forum in which to bring her complaint. 79 The amendment proposed in this Note remedies the no-forum situation and allows Native American women to rely upon the guarantees embodied in the ICRA. A similar amendment to the ICRA was proposed by Senator Orrin Hatch of Utah in 1988. However, as discussed below, the Hatch Amendment allows too much federal intrusion upon tribal sovereignty. 
See Hearings
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A. United States Legislative Approach
On August 8, 1988, Senator Orrin Hatch introduced a bill to amend the ICRA. 80 If the amendment had passed, it would have granted federal courts jurisdiction over claims that tribal courts had deprived individuals of their civil rights." 1 Jurisdiction would have been based on the plenary power of Congress over Indian matters and would only have been allowed after the exhaustion of tribal court remedies. Hatch proposed granting federal jurisdiction in two situations. First, federal court jurisdiction should be conferred automatically in civil actions alleging a denial of rights after the exhaustion of tribal remedies. 8 8 Second, in special circumstances, the Attorney General should be able to obtain federal jurisdiction for a lawsuit by the United States without the exhaustion of tribal remedies.
89
Hatch used Santa Clara to win support for his bill by demonstrating how individual civil rights were being violated. 90 [Vol. 101: 169 amendment did not strike a balance between the needs of individual Indians and tribal authority. 91 By limiting the amendment, the proposal outlined in this Note seeks to preserve as much tribal sovereignty as possible, thereby striking a better balance between individual and tribal interests.
Congress has the plenary power over Indian tribes to pass an amendment to the ICRA. Passing a bill to prevent discrimination against women would be an extension of a much larger intrusion on Native American sovereignty already imposed by the ICRA. However, the benefits of providing Native American women with a voice in their own community weighs heavily in favor of such protection. Support for the imposition of gender protection can be found in the international community, which recognizes the pervasive problem of gender discrimination.
B. A Forum for Native American Women
In 1967, the United Nations adopted the Declaration on the Elimination of Discrimination Against Women, which expressed a concern that women around the world were being denied equal rights. 92 It also recommended guidelines for adoption by member states to address gender discrimination. 93 The amendment proposed in this Note follows international standards of equality and adds a new section to the ICRA to prevent discrimination against Native American women, especially in the membership arena. Because many tangible and intangible benefits accompany tribal membership,' special steps must be taken to ensure these benefits equally for men and women. The propos- Canada, responding to this criticism from the international community, removed the gender-discriminating section of the Indian Act. Bill C-31, An Act to Amend the Indian Act, R.S.C., ch. 32 (1st Supp. 1985) (Can.). Although Bill C-31 does not eliminate discrimination perfectly, many Indian groups, including the Native Women's Association of Canada, view it as a starting point to the eventual elimination of all discrimination in the Canadian Indian Act. NATIVE WOMEN'S AsSOCIATION OF CANADA, POSITION PAPER ON THE INDIAN ACT 2-4 (1989).
It is important to note that international law is governed by consent. The Native American tribes are not represented independently at the United Nations, and one could argue, therefore, that the tribes did not consent to any proposals passed by the United Nations.
94. See JAMIESON, supra note I!, at 67-74; Paul, supra note 12.
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al prohibits tribal laws that discriminate on the basis of gender and provides a two-year implementation period to give the tribes time to bring their laws into compliance. 95 By creating a special amendment to deal exclusively with the issue of gender discrimination, this proposal tries to avoid the problem of the Hatch amendment by minimizing encroachment on tribal courts' sovereignty. The amendment focuses on membership for two reasons. First, monetary benefits flow from membership. Second, these benefits are usually funded with federal money, and, therefore, the disparate treatment of Native American men and women constitutes discriminatory state action.
The remaining sections of this Note present and explain the language of the proposed amendment. The language chosen is designed to expand the ICRA narrowly, providing for specific gender protection while respecting a limited tribal sovereignty.
C. Language of the Proposed Amendment
The Amendment should read: § 1 Equal Rights No Indian tribe, or tribal authority receiving federal moneys, in exercising powers of self-government shall:
(1) make or enforce any law that abridges the right to acquire, change, retain, or pass down tribal membership on the basis of sex; (2) violate the rights of women to participate in the political life of the tribe on equal terms with men, including: (a) the right to vote in all elections and to be eligible for election to all publicly elected bodies; (b) the right to vote in all public referenda; and (c) the right to hold public office and to exercise all public functions; or (3) deny on the basis of sex the right to acquire, administer, enjoy, inherit, or bequeath property. § 2 Application and Remedy (1) The Amendment to the Indian Civil Rights Act shall not have effect until two years after it is adopted by Congress. [Vol. 101: 169
D. Explanation of the Proposed Amendment
The proposed amendment allows Native American women the same equal protection within their community that all United States citizens enjoy. 96 The language of the amendment focuses only on tribal membership laws, because most benefits flow from membership status. At present, the benefits flow from federal moneys that are allocated to the tribes, creating the appearance that the discrimination is federally funded. The proposed limiting language retains protection for tribal interests found in the ICRA, while guaranteeing women the constitutional benefits originally envisioned under the ICRA.
Federal Funding 97
The proposed amendment is limited to tribes or tribal authorities "receiving federal moneys." Native American women who lose their status as tribal members suffer economic hardship because they lose access to the government funds and programs that are allocated to the Indian tribes. For example, any "member of an Indian tribe" is a beneficiary of the Indian Self Determination and Education Assistance Act. 98 Tribes that discriminate against women, thereby denying them the economic benefits under this Act, violate 20 U.S.C.
§ 1681. Section 1681 states: "No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance . . .
Section 1: Equality
Section 1(1) of the amendment addresses the concerns of three groups: (1) Native American women subject to discriminatory membership laws, (2) Native American women who are denied tribal membership due to genderbiased laws, and (3) children of groups (1) and (2) who are denied member-96. The proposed amendment will also protect the interests of men who have suffered discrimination by a tribe. For example, the Crow and Quapaw tribes allow women to vote in tribal elections when they are 18 years old; men, however, cannot vote until they are 21. CRow TRIBAL COUNCIL CONST. art. ship. 1 0° This section will prohibit the gender discrimination generally imposed on Native American women who marry outside the tribe. The words "acquire" and "change" allow women who have married nonmembers and lost their status as members of the tribe to seek the reinstatement of their tribal membership. l 0 l The word "retain" ensures that no additional women will lose their membership for marrying a nonmember. Finally, the "pass down" language prevents children from being excluded as a result of their mothers' marriages to non-Native Americans, and it allows children who already have been excluded to become members.
The "pass down" provision addresses an important issue, because adverse psychological effects accompany the monetary benefits lost by nonrecognized children:
"If Indian women who have lost their rights cannot pass their band membership to their children, it is likely that all their efforts to give their children an identity will be destroyed. It would be very harmful to the children's sense of identity .... It is a time in their lives when they cannot easily endure the rejection of their identity by an entire band.""
The remaining portion of section 1 of the amendment protects important interests that traditionally have followed membership. That portion guarantees Native American women not only nominal membership, but also the rights and privileges that properly accompany that status.
Section 2: Application and Remedy
The two-year grace period provides Indian tribes with sufficient time to comply with the antidiscrimination policy without outside interference. This leeway allows tribes time to modify membership codes and to educate tribal judges, officials, and other members. 101. The proposed amendment would have limited retroactive effect, Women and children who suffered discrimination under pre-amendment membership laws are given a right to petition the tribes for reinstatement. The amendment does not, however, allow descendants to bring post mortem petitions on behalf of these individuals. The burden that limited reinstatement would place on the tribes is minimal compared to complete retroactivity. The amendment would not implicate the Ex Post Facto Clauses of the Constitution, which apply to criminal, not civil, legislation. See GERALD GUNTHER, CONsTITUTIONAL LAW 500 (11th ed. 1985).
102. See Paul, supra note 12, at 41 (quoting Holmes).
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The federal court jurisdiction is designed to be as limited as possible while still enabling enforcement of the proposal. 1 0 3 A violation of the amendment would act as a waiver of sovereign immunity, carving out an exception to the general rule set forth in Santa Clara. 1 0 4 This exception would be allowed only after the exhaustion of tribal court remedies, unless the aggrieved party can show that exhaustion would be futile' 0 5 due to a history of unreasonable delays or unreasonable tribal court practices. 1 "s Such limited judicial review responds to Native Americans' requests for "help in protecting [tribal members] from [their own) government."' 0 7
CONCLUSION
The Santa Clara decision showed great respect for the sovereignty of Native American tribes.' Yet in awarding such unrestricted sovereignty, the Court has left Native American women powerless within their communities. Native American women are suffering economically and psychologically because of gender discrimination within their tribes.
The Indian Civil Rights Act was designed to protect the individual rights of Native Americans.t" 9 Hearings before the U.S. Commission on Civil Rights have shown that tribal courts are not affording this protection to the individuals within their jurisdictions. In light of the current plight of Native American women, an expansion of the ICRA is warranted. Congress has a duty to provide an enforcement mechanism for the rights enumerated in the ICRA. Without statutory gender protection such as the amendment proposed by this Note, Native American women may find themselves at the mercy of the tribes, with no avenue open to fight systematic discrimination. An amendment to the ICRA providing for specific gender protection would guarantee that tribes will treat Native American women in a fair and equitable manner.
